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Executive summary
Between now and 2020 we expect to see the duty of care rules for banks becoming more stringent, more detailed and
more protective. We foresee the following trends in the development of the duty of care for banks in the Netherlands:
1.	The general civil law duty of care of banks will increase, not only towards clients, but also towards third parties.
2.	Courts will make more use of experts in cases relating to investment products. Behavioural science will also play
an increasingly influential role in such cases. The information provided to clients will be evaluated by courts on a
more individualised, client-by-client, basis.
3.	The protection of professional or qualified parties will be increased, especially where public interests are involved.
4.	
Third party inducements will be further restricted and may even be totally banned.
5.	The regulation of cross-sectoral products will increase through rules pertaining specifically to such products.
The new rules will be stricter than the largely sector-specific rules to which products are now subject.
6.	
Products with greater complexity will be more strictly scrutinised by the regulatory authorities. The internal product
approval process may even develop into a requirement that certain complex products be approved by regulators
before being offered to retail clients.
7.	Certain currently unregulated areas will be regulated. This will probably include certain aspects of mortgage
lending, principal-to-principal trading and shadow banking.
8.	Clients will demand and be offered a more individualised approach. Existing and new regulations will reflect this
trend.
9.	Regulatory authorities will try to take action against activities that do not conform to their views of what
constitutes proper business conduct, regardless of restrictions on their legal powers.
10.	Although the European Union will continue to strive for maximum harmonisation, Dutch legislators and regulatory
authorities will most likely continue to pursue their national regulatory hobbies.
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“You can only
predict things
after they’ve
happened”
Eugène Ionesco (1909-1994)
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2020: Banks’ Duty of Care

1
Introduction
1.1	In this memorandum we will share our ideas on how the
duty of care for banks will develop between now and 2020.

1.5	The civil law rules deal with the conduct of private
persons vis-à-vis each other. These rules are laid down
in the Dutch Civil Code (Burgerlijk Wetboek, “BW”).

1.2	We use the term “duty of care” in the broadest sense:
how should a bank behave not only towards its clients
but also towards third parties?

1.6	It is of course impossible to predict the future. We do not
pretend to have a crystal ball or supernatural powers.
However, by looking at past and current developments,

1.3	Our analysis focuses on Dutch (i) financial regulatory law

it is possible to make an educated guess as to whether

(in particular, the business conduct rules) and (ii) civil law.

these developments will continue in the same or a

Where appropriate, we will refer to relevant Dutch case law.

different direction.

1.4	The Dutch financial regulatory law business rules of

1.7	Inherently, our observations are based on the current

conduct rules are imposed by the Dutch government.

economic, political, social and technological situation.

These rules are laid down in the Dutch Financial

Future events and circumstances, such as – in many

Supervision Act (Wet op het financieel toezicht, “Wft”)

cases random – changes in the political landscape and

and the decrees and regulations issued pursuant thereto.

economic situation, technical evolution and assorted

In relation to the duty of care, the most important of

scandals and news items, will undoubtedly affect the

these decrees and regulations is the Business Conduct

accuracy of our predictions.

Supervision (Financial Enterprises) Decree (Besluit
Gedragstoezicht financiële ondernemingen Wft, “BGfo”).

1.8	That being said, 2020 is less than 7 years from now.

The body responsible for supervising compliance with

Furthermore, given the sometimes slow pace of legislative

the business conduct rules is the Authority for the

processes, it is quite possible that laws which are drawn

Financial Markets (Autoriteit financiële markten, “AFM”).

up tomorrow based on the current situation will only

A large part of Dutch financial regulatory law results from

come into force at the beginning of the next decade.

the implementation of European directives.

1

1	In principle, we will not discuss prudential regulatory rules for banks, such as the Capital Requirements
Directive IV, the proposals for a Single Supervisory Mechanism (i.e. the Banking Union) or the proposals
for a Recovery and Resolution Directive.
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1.9	We have discussed a draft version of this report with

1.11	The structure of this memorandum will be as follows.

various experts from within the banking industry

Each section will focus on a specific trend that we

during a round-table meeting in March 2013. We have

have identified. With respect to each such trend we will

incorporated the input from that meeting in our report,

discuss (i) the current law/rules/case law, (ii) the current

where appropriate. We want to take this opportunity to

developments with respect to such law/rules/case law

thank the attendants of the round-table meeting for their

and (iii) how we expect the law/rules/case law in that

valuable input.

area to develop by 2020.

1.10	We would also like to express our thanks and gratitude
to our colleagues which have provided us with valuable

1.12	We will start with the trends in civil law and then turn to
those in financial regulatory law.

input for this report: Sandra Dixon, Frans van der Eerden,
Reem Fakhreddine Mohamed, Allart Haasjes, Pim
Heemskerk, Frank van der Leeuw and Eleonore Sijmons.

Amsterdam, 12 June 2013
Larissa Silverentand
Bart Bierman
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I. CIVIL LAW

2

Civil law duty of care of banks
Current case law
2.1	Based on established case law of the Dutch Supreme

at the risk of incurring liability towards third parties for
failing to do so.4

Court (Hoge Raad), banks have a special duty of care
towards their clients due to their function in society
(maatschappelijke functie) and their position as

Current developments
2.5	Recently, the Enterprise Chamber of the Amsterdam

professional service providers with specific areas of

Court of Appeal held (in the Fortis case) that the

expertise. This duty of care has existed for many years.2

management board of a systemically relevant institution
such as Fortis has a special duty of care to balance

2.2	The duty of care is relevant in any type of contractual

all relevant interests in its decision making process,

relationship between the bank and client, whether based

taking into account that interests of society as a whole

on the granting of credit, the rendering of payment

may be influenced by those decisions.5 Although this

services, the issuance of a bank guarantee or acting as

judgment concerned the decision making process of the

lead manager in connection with an IPO (for instance

management board and not to the duty of care of the

World Online).

institution itself, we believe that this judgment is in line

3

with the development that in relation to the duty of care
2.3	It should be borne in mind that under Dutch law a bank
must always act in accordance with its duty of care,

not only the interests of clients, but also of other parties,
must be taken into account.

irrespective of whether the client is a consumer or a
professional party. Therefore, a claim by a professional

2.6	Recent incidents involving semi-public institutions and

party based on a breach of this duty by the bank is

their dealings with banks, most notably in connection

possible, although the duty of care is less far-reaching.

with derivative transactions, have put such institutions

In addition, a bank can be held liable for breaching its

in the spotlight. These incidents may well lead to legal

civil law duty of care despite having complied with the

proceedings. In such cases, courts will be asked to

regulatory rules.

determine the duty of care of a bank towards semipublic institutions (see also section 4).

2.4	In contrast to a number of other jurisdictions, under
Dutch law a bank has a duty of care not only to its
clients but also, under certain circumstances, to third

2020
2.7	Given the fact that a bank’s special duty of care under

parties. It follows from the Safe Haven judgment that

civil law is firmly rooted in long-established case law, we

when a bank becomes aware of possible criminal

do not expect the interpretation of this duty to change in

activities on the part of a client, such as embezzlement

favour of banks in the coming years.

or fraud, the bank may be required to investigate the
matter further and take other appropriate measures,

2	See for instance: HR 9 January 1998, RvdW 1998, 13; HR 24 November 2006, NJ 2006, 644; and HR 3
February 2012, NJ 2012, 413.
3	HR 27 November 2009, JOR 2010, 43.
4 HR 23 December 2005, NJ 2006, 289.
5 Enterprise Chamber of Amsterdam Court of Appeal, 5 April 2012, RON 2012, 37.
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2.8	In fact, we consider it more likely that the duty will be

2.9	In addition, the public outrage in the Vestia affair will

expanded. This is evidenced by the Fortis judgment,

probably lead to a re-think of the duty of care towards

which imposes a special duty of care on a systemically

professional counterparties in the public and semi-public

relevant bank and its management board to balance

sectors and to further restrictions on the products that

all relevant interests in its decision making process,

may be offered to these types of clients. This could

taking into account that interests of society as a whole

lead to the imposition of a further-reaching duty of care

may be influenced by those decisions. We note that

towards such clients, especially with regard to complex

the Fortis judgment does not clearly state how the

or high-risk products.

special duty of care should have affected Fortis’s
decision making process in the areas where it is alleged

2.10	As far as we are aware, there are currently no pending

to have breached this duty (such as the planning of

court cases and no judgments have been rendered in

Fortis’s solvency, the information provided to investors

the Netherlands with respect to derivatives contracts

relating to Fortis subprime exposure, the disappointing

concluded by public and semi-public institutions.

outcome of the Ping An deal and the negotiations with

However, the District Court of The Hague 8 has decided

Deutsche Bank in connection with the EC remedies).

a case in which the Province of Zeeland sought to

In particular, the Enterprise Chamber did not rule that

hold Bank Nederlandse Gemeenten N.V. liable for the

Fortis’s management board of Fortis had breached

province’s investment in a medium-term note issued by

its special duty of care (or any other duty). However,

Lehman Brothers Treasury B.V. The court dismissed the

the Enterprise Chamber was very critical of the way in

claim, ruling (among other things) that a professional

which Fortis as a whole dealt with certain issues and

organisation such as the Province of Zeeland may

of its lack of foresight as regards certain future – in the

be expected to have a certain understanding of the

court’s opinion foreseeable – developments. In the

investment products it buys, taking into account e.g.

scarce legal literature relating to this recent judgment,

the relatively large amount it invested. In addition, the

the Enterprise Chamber’s opinion regarding the special

court held that it is primarily the province’s responsibility

duty of care of the management board of a systemically

to ascertain whether a product offered to it meets the

relevant bank is not disputed. On the contrary, one

statutory restrictions and requirements applicable to

legal commentator has written that the opinion will, in

provinces and municipalities.

retrospect, probably be regarded as a landmark decision
on the corporate interests that board members of large

2.11	Internationally, there have been several court cases

financial institutions are required to take into account.

relating to derivatives contracts concluded between

Another commentator has criticised the judgment for

banks and small and medium-sized companies, a few

its harshness and hindsight bias in concluding that

of which have gone to judgment. The case law on this

Fortis did not show sufficient foresight, but refrains from

topic is, however, highly casuistic. It is our impression

criticising the general standard applied by the Enterprise

that the number of such cases is growing, which can

Chamber.7 It will be interesting to read the judgment

be explained (at least in part) by the development of the

of the Dutch Supreme Court when the Fortis-case is

applicable interest rates. We note that the increased

brought before the Supreme Court.

judicial focus on derivatives contracts concluded with

6

small and medium-sized companies seems to be an
international trend. For instance, the British Financial
6
7
8

S.M. Bartman, Ondernemingsrecht 2012, no. 71.
M.J. Kroeze, RM Themis 2012(3), p. 113 and 114.
District Court of The Hague, 9 June 2010, LJN: BM7164.

Services Authority (on 1 April 2013 succeeded by
the Financial Conduct Authority) has found serious

15 2020: Banks’ Duty of Care

failings in the sale of interest rate hedging products to
small and medium-sized businesses by certain British
banks; these banks have agreed to provide appropriate
redress where misselling has occurred.9 In addition, the
Bundesgerichtshof in Germany has rendered a landmark
judgment with respect to a “spread ladder swap” offered
by Deutsche Bank to a small business. The court held
that the bank should have ascertained its client’s risk
appetite and should have informed the client about the
risks and characteristics of the swap (most notably, its
initial negative market value).10
2.12	In our opinion, the expansion of the duty of care will
induce many banks to change the way they approach
the development and sale of new products, the design
of IT systems, the storage of data, etc. Courts may even
demand such changes as part of the duty of care. Whilst
– understandably – the development and marketing
of products is and will remain commercially driven, we
expect many banks to ascertain at a very early stage in
this process how they can safeguard their compliance
with their civil law duty of care. Such assessment can
be in terms of, for example, (i) the structuring of the
product, (ii) the drafting of information materials, (iii) the
determination of the clients to whom it may be sold
and (iv) the designing of IT systems and administrative
processes so as to create a record showing (to courts)
that a product was offered to a client in a prudent
manner. We also refer to section 7 for changes to the
financial regulatory laws in this respect.

9
10

See http://www.fsa.gov.uk/library/other_publications/interest-rate-swaps.
Bundesgerichtshof, 22 May 2011, XI ZR 33/10.
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3

Civil law duty of care - a broader context
Situation so far and developments

3.4	Securities portfolios containing structured investment

3.1	In times of prosperity investors seek to hold advisers and

products have been reviewed on numerous occasions in

investment managers liable for having realised less profit

the past several years by regulatory authorities, investors’

than was possible. In times of adversity investors argue

lawyers and other experts. None of these parties warned

that the adviser or manager took irresponsible risks,

that such products were excessively risky. Only after the

without having drawn sufficient attention to those risks.

risks manifested themselves did these products become
controversial.

3.2	In addition, from time to time certain types of cases
become fashionable or “hot”. Examples are the margin

3.5	A recurring development that can be observed in case

requirement cases in the late 1990s, the asset allocation

law is a sudden flurry of decisions in which courts initially

cases (with an emphasis on IT-focused portfolios) at the

take a strong stand on consumer protection and then

start of this century, and the security lease products

adopt a more balanced position over the course of a

cases as from 2002. Non-traditional bonds such as

number of years. Two examples illustrate this.

perpetuals, steepeners, CDOs and CLOs, which were
first sold at the start of this century, are currently the
most common subject of investment disputes.

(i) 	Shortly after the IT collapse at the start of this century,
the courts all held that investment portfolios could only
contain a very limited percentage of securities in the

3.3	The degree of risk attached to those products only

IT sector.11 By extension, case law also provided more

became the subject matter of legal actions before courts

general guidelines with respect to the ideal portfolio

or complaint resolution bodies (such as the Dutch

composition. After the worst panic disappeared, a more

Complaint Institute Financial Services (Klachteninstituut

balanced picture emerged. It was more appreciated

Financiële Dienstverlening, “Kifid”) when the relevant

that the pre-collapse level of investment in IT securities

risks began manifesting themselves due to market

had been relatively high.12 Currently, the Dutch

developments. In other words, when market

Supreme Court takes the position that no general

developments caused the value of such products to

statements can be made beforehand with respect to

plummet. In such cases, the investors in essence argue

an optimal portfolio composition since what is optimal

that they do not blame the bank (as adviser or manager)

always depends on the individual circumstances and

for the market developments, but only for its failure to

a portfolio containing a substantial component of IT

protect them from the effects of those developments, or

securities can still be considered appropriate.13

for its failure to understand that the products in question
were not suitable for the investor and to inform the
investor of this.

(ii) 	Another example is that when the financial crisis
came to a head in 2008, Kifid took the position that
certain products such as hedge funds should only be
offered to private individuals to a very limited extent.
Nowadays it is accepted that hedge funds can have a

11
12
13
14

E.g. Amsterdam District Court, 9 June 2004, JOR 2004/242.
E.g. Amsterdam District Court, 10 October 2007, LJN: BB6619.
HR 10 September 2010, LJN: BM8913.
Kifid Complaints Committee, 10 October 2011, no. 242.
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risk-mitigating effect on a portfolio and can even have
a substantial place in risk-averse portfolios.14

3.6	In our view, the above considerations show that:

3.9	Recent decisions of the Kifid Disputes Committee, to
which the courts attach great weight, indicate that the

(i) 	It is difficult to predict what issues and what

standards with respect to information provision are

investment products will be the subject matter of

already high.15 A recent ruling of the Supreme Court

litigation in the coming years. That depends on which

indicates that it too is prepared to set high requirements

of the risks that are hidden in existing investment

with regard to the provision of information to investors

products actually manifest themselves.

(it should be noted that the investor in the case in
question behaved so erratically that, in our view, the high

(ii) 	Courts and other tribunals tend to instinctively

requirements imposed were justified in that case).16

protect consumers when a risk manifests itself for the
first time. Later, and after some consideration, this

3.10	We expect court judgments to become more accurate

tendency does not disappear but is mitigated and a

and well-reasoned through the influence of a number of

more balanced approach emerges.

factors:

(iii)	Courts tend to some degree to engage in reasoning
with the benefit of hindsight.

(i)	The growing complexity of financial products has
made it increasingly difficult for courts to understand
how they work. In our experience, courts are already

2020
3.7	In our opinion, the observations set out above in

frequently turning to experts to help them in this
regard.17 This is a phenomenon that we believe

paragraphs 3.1 to 3.6 will continue to apply in the future.

will become even more common in the future. It

We believe that the most important development in 2020

is therefore probable that investment disputes will

will be that courts and Kifid will set higher standards with

increasingly be heard by a three-judge panel, with

respect to information provision. In our opinion it will not

the support of experts having the necessary

be sufficient – from the perspective of the civil law duty

(non-legal) expertise. Kifid already requires this:

of care – for a bank, when describing product features

unless clearly unnecessary, cases must be heard

and risks, to limit itself to a brief point-by-point summary

by three judges, assisted by legal, banking and

in a brochure, term sheet or other summary document

mathematics experts. The courts are still working

that refers to a prospectus or website for a more detailed

from the opposite principle and call in specific

explanation.

expertise on an ad hoc-basis. As judges are not and
cannot be expected to be financial experts, a fact

3.8	With respect to the flip-side of the bank’s

which they themselves increasingly acknowledge,

information-provision obligation – the client’s duty to

we foresee a further increase in the use of experts in

investigate – we do not expect a shift to occur in the

cases involving complex financial products.

current balance between these two obligations.
(ii)	In certain countries, including the United States,
behavioural research (in particular regarding investors)
is playing an increasingly prominent role in litigation
strategy, and judges appear to be open to that
15 E.g. Kifid Complaints Committee, 7 October 2011, no. 263.
16 HR 3 February 2012, LJN: BU4914.
17	See, for instance, Amsterdam District Court, 2 November 2011, LJN: BV3664 relating to the use of
experts for the calculation of damages.
18	E.g. Amsterdam District Court, 17 December 2008, NJ 2009, 311, and the annotation by Vranken to the
Supreme Court decision of 5 June 2009, NJ 2012/184.

development. We think it is only a matter of time
before this trend also reaches the Netherlands.18 It is
plausible that such research will become an important
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factor not only in large-scale loss-proceedings,

courts may come to treat the concept of relevance

but also in individual proceedings involving similar

as a preventive and independent guidance, i.e. an

products or issues. For example, providers of financial

independent requirement for establishing a breach

services can use behavioural research to prove that it

of the duty. In that event the bank will no longer have

is extremely unlikely that a particular risk played any

acted unlawfully automatically if it fails to provide

part in a client’s decision to buy a particular product.

certain product information, unless that information

This means that there was no causal link between

was relevant for the particular investor. A detailed

the offering of the product and the client’s damage.

discussion of the relevance requirement under civil

Accordingly, a better understanding of consumer/

law is beyond the scope of this memorandum, but

investor behaviour can lead to a more balanced and

we expect the result to be a more balanced and

refined application of the concept of the duty of care.

clearer application and interpretation of the duty of
care concept.

(iii) 	A bank’s obligation to provide information about a
product is limited to information that can reasonably

developments in this area is that most securities law

evaluate the product properly. We expect a debate

cases do not reach the Supreme Court because

to develop on the concept of relevance, resulting in

of their factual character. If we take the case law of

a more balanced interpretation of that concept. As

the Supreme Court on a bank’s duty of care as a

currently interpreted by the courts, the relevance

standard, we can conclude that the number of cases

requirement does not play much of a role in

is small. That case law is largely limited to the June

determining whether a bank has breached its duty of

2009 decisions on securities leases which consider

care. The courts expect banks to provide their clients

a bank’s duty of care and, as a corollary, causal links

with detailed information about the characteristics

and evidentiary presumptions.20 The securities lease

of products and their risks, and a failure to do so is

cases concerned a widespread phenomenon which

often held to constitute a breach of the bank’s duty

was the source of much social unrest. It is quite

of care. Whether that breach results in the obligation

possible that future case law in individual lawsuits will

to pay damages is another question, however. It is

show that the decisions taken in relation to securities

here that the relevance requirement comes into play.

leases were inspired by legal, political and efficiency

If the information that was not provided relates to a

considerations and that courts will rule in a more

characteristic that was not relevant for a particular

balanced manner if confronted with disputes that

investor’s purchase decision, there will be no causal

are not seen as a part of a more pervasive public

link between the bank’s breach of its duty of care

problem.

19

and the damage suffered by the investor. Therefore,
damages cannot be awarded. Consequently, the
concept of relevance plays a role in the final stage
of the reasoning process and serves to determine
the “price tag” for the breach. We believe that the

19
20

(iv)	A complicating factor when predicting future

be considered relevant to the client in order to

Section 4:20 Wft.
HR 5 June 2009, LJN: BH2811, BH2815 and BH2822.
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II. REGULATORY LAW

4

Increased level of regulatory protection
Current regulatory framework

4.4	The distinction is also made in the regulation of financial

4.1	One of the main aims of Dutch regulatory law is to

service providers (financiëledienstverleners). The offering

protect clients: the purchasers of financial products

of products such as credit or investment objects, or

or services. The extent of that protection depends,

advice or intermediation with respect thereto, is not

however, on the type of client. The underlying thought is

regulated in the Netherlands if these services are

that certain professional or highly qualified clients require

provided to non-consumers (i.e. individuals acting in the

either a lighter form of protection or no protection at all,

conduct of their business or profession). Accordingly,

depending on the type of product or service offered.

Dutch financial regulatory law does not contain business
conduct rules for corporate lending. However, this is

4.2	The proper treatment of clients is identified in the

not the case for all financial services in relation to all

parliamentary history of the Wft as one of the aims

financial products. For instance, the offering of advice

of business conduct supervision. According to that

or intermediation services with respect to insurance

history, the proper treatment of clients serves two

products is regulated even if offered to non-consumers.

goals: (i) maintaining trust in the financial markets, and
(ii) protecting clients (mostly consumers) in areas where

4.5	Attracting repayable funds (such as deposits) to the

there is a material information asymmetry and the

extent such funds are attracted from professional market

individual client has a significant financial interest. The

parties is unregulated in the Netherlands.

parliamentary history also states that such protection
is without prejudice to the individual responsibility of all
parties on the financial markets, including consumers.

21

4.6	Currently (until 22 July 2013), the offering of
participations in investment funds to qualified investors is
also unregulated in the Netherlands.

4.3	There are numerous examples of where regulatory law
makes a distinction between different types of clients.

4.7	Finally, professional investors and eligible counterparties

For example, the Prospectus Directive states that

are subject to a lighter protection level when it comes

different investors need different degrees of protection

to investment services. Financial instruments such as

depending on their expertise. Professional market

derivatives sold within a principal-to-principal relationship

parties and qualified investors are expected to be able to

are excluded from all regulatory provisions.

22

23

assess the soundness of an entity in which they invest.
Hence they are exempted from most of the provisions in
the Wft which implement the Prospectus Directive.

24

Current developments
4.8	We are now seeing that as a result of, among other
things, the present market conditions, the financial crisis
and certain highly publicised cases, the consensus for
a limited protection level for professional or qualified
parties is shifting.

21 Kamerstukken TK 2005/06, 29 708, no. 3, p. 28.
22	Directive 2003/71/EC of the European Parliament and of the Council of 4 November 2003 on the
prospectus to be published when securities are offered to the public or admitted to trading and
amending Directive 2001/34/EC.
23 Recital 16.
24 Kamerstukken TK 2005/06, 29 708, no. 41 (Zesde Nota van Toelichting), p. 51-52.
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4.9	At European level, the Alternative Investment Fund

4.12	The Dutch parliamentary history mentions recent cases

Managers Directive (“AIFMD”) does not contain

like Palm Invest, Golden Sun Resorts and Easy Life in

an exception for investment institutions that offer

support of the increase referred to in the preceding

participations to qualified investors only. As a result,

paragraph. These cases involved investment institutions

in the near future the Dutch regulatory framework for

that were exempt from the licence requirement as a

investment institutions will also become applicable to

result of the threshold but whose investors nevertheless

offerings to qualified investors.

included private individuals. Although the exemption was

25

intended for professional investors, the parliamentary
4.10	In addition, amendments to the Prospectus Directive
and the Transparency Directive have increased the

history concludes that the EUR 50,000 threshold was
not high enough to exclude private individuals.27

respective thresholds for determining whether investors
are sufficiently sophisticated that they do not require the

4.13	In addition, derivatives sold to semi-public institutions

protection offered by these directives. Until July 2012, an

such as housing corporations (Vestia), educational

approved prospectus was not required for (i) offerings

institutions and water boards have recently led to a

of securities with a denomination of at least EUR 50,000

discussion as to whether these institutions should

each or (ii) offerings to investors who acquired securities

receive a higher level of protection (see also section 2).

for a total consideration of at least EUR 50,000 per

The main question is whether they have the requisite

investor. Under the amendments to the two directives,

expertise and professionalism, and are sufficiently

this amount has been increased to EUR 100,000 in

equipped, to deal with a bank as counterparty without or

each case. According to the recitals to the amended

with less regulatory protection. An example for increased

Prospectus Directive, the EUR 50,000 threshold no longer

protection in respect of semi-public institutions are the

sufficed because the difference in investment capacity

“Policy rules on the use of derivatives by approved public

between small and professional investors is fading.26

housing corporations” of 1 October 2012. Pursuant
to these rules, entering into derivatives with housing

4.11	Similarly, under Dutch regulatory law a licence was not

corporations is subject to limitations. On 26 April 2013,

required for investment institutions whose activities were

the Minister of Finance informed the Dutch parliament

limited to (i) offerings of participations whose nominal

on plans to further extend the scope of derivatives

value amounted to at least EUR 50,000 each or (ii)

regulation to other semi-public institutions as well.28

offerings to investors who acquired participations for a
total consideration of at least EUR 50,000 per investor.
In addition, a banking licence was not required if the

2020
4.14	In view of the above we expect that, in the coming years,

funds attracted from individual depositors amounted to

various exemptions from and exceptions to regulatory

less than EUR 50,000 per person. In order to create a

prohibitions and requirements based on the client’s size

level playing field between the different financial products

will be eliminated or further tightened.

and services, the relevant amount has in all cases been
increased to EUR 100,000.

25	Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative
Investment Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and Regulations
(EC) No 1060/2009 and (EU) No 1095/2010.
26 Recital 9.
27 Kamerstukken TK 2010/11, 32 036, no. 18, p. 2.
28 Letter dated 26 April 2013, Derivatives in the (semi) public sector.
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4.15	We also expect the introduction of legislation which

are provided to non-consumers. The same system may

increases the protection of semi-public institutions in

be implemented for lending, particularly when loans

respect of their financial activities. We do not expect the

are combined with other financial products, resulting in

legislation to cover all large or commercial entities. The

know-your-customer obligations.

rationale for this distinction is that semi-public institutions
(i) have a public function and (ii) are often backed by the
government and thus the taxpayer.

4.19	We note, however, that from a civil law point of view
(also see Part I above) Dutch courts are currently often
reluctant to assume a special duty of care for “simple”

4.16	Many financial services are regulated as a result of the

loans on clear terms.29 In 2011 the Breda District Court

implementation of European directives (such as the

paraphrased the Advocate General of the Supreme

Markets in Financial Instruments Directive, 2001/39/

Court on the special civil law duty of care:

EC, “MiFID”). We do not consider it likely that these
directives will be amended to increase the level of

“Such a special duty of care only exists in situations

protection for semi-public institutions. Therefore, we

in which a client requests the assistance of a bank

expect Dutch legislators to take the initiative on this front

in return for consideration with respect to a matter in

and to “increase protection” by prohibiting the semi-

which, on the one hand, the client is subject to large

public institutions from entering into certain financial

risk (given his income and/or assets) and requires

transactions (see section 2 on the civil law duty of care

protection against himself (given his lack of knowledge

towards semi-public institutions). Steps towards this

and insight and/or prudence) and, on the other hand,

end have already been taken in the above-referred to

the bank has the requisite expertise and experience

“Policy rules on the use of derivatives by approved public

on that matter (Advocate General in HR 13 May 2011,

housing corporations”.

LJN: BP6921).”

4.17	We also think that, in future, the Dutch regulatory
authorities and courts will be less inclined to characterise
a relationship between a bank and a counterparty in
respect of financial transactions (such as derivatives)
as a principal-to-principal relationship if there is a clear
asymmetry in knowledge and expertise.
4.18	Finally, we do not rule out the possibility that corporate
lending will be regulated to a certain extent (see also
section 8 on the regulation of shadow banking). The
Payment Services Directive has already introduced
certain rules relating to payment services provided
by banks to their clients, whether consumers or
non-consumers. The Directive contains only partial
exceptions to these rules where the payment services

29

See, for instance, Breda District Court, 7 November 2011, JOR 2012/267.
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5

Inducements
Current rules: a regulatory patchwork
5.1	Since the start of the financial crisis in 2008, perverse
incentives have often been cited as a cause for the crisis

(iii)	it is paid or provided to or by a third party or a person
acting on behalf of a third party and the inducement
is considered “appropriate”.30

and for irresponsible behaviour. These incentives are said
to have been created by, among other things, inducements

5.4	In addition to the MiFID-based inducement rules for

and internal (particularly variable) remuneration. Below we

investment services, the Netherlands has adopted

will discuss inducements paid or received in connection

inducement rules for services as an intermediary or

with the relationship between a bank and its clients.

adviser in respect of certain financial products, such

Although internal remuneration is currently of great

as payment protection products, complex products,

relevance for banks, this memorandum will not discuss the

mortgage loans, non-life insurance and funeral

subject as it falls outside the “duty of care”.

insurance.

5.2	The Wft defines inducements as remuneration or

5.5	There are two big differences between the MiFID-

compensation in any possible form for (i) acting as an

based rules and the Dutch rules referred to in

intermediary or advising in respect of a financial product

paragraph 5.4. The first one is that under the Dutch

or (ii) providing an investment or ancillary service.

rules, pursuant to the Financial Markets Amendment

Legislators at both European and Dutch levels have been

Decree 2013 (Wijzigingsbesluit Financiële Markten 2013,

highly active in recent years in enacting legislation on

“Amendment Decree 2013”), as of 1 January 2013

inducements.

third party inducements have been totally banned for
many (although not all) products. The Dutch Minister of

5.3	Broadly speaking, under the European regulatory

Finance is of the opinion that the ‘old’ provisions had not

framework applicable to inducements for investment

been sufficiently effective in bringing about the desired

services, as set out in MiFID and as implemented in

cultural shift: from product-driven selling to client-

the Wft, it is currently prohibited to pay or receive any

driven advising. This is not (yet, see below) the case

inducement which is not necessary for the provision of

for investment services. Secondly, under MiFID, direct

the relevant service. There are three exceptions to this

fees (fees paid by the client) in respect of the investment

rule. An inducement is allowed if:

services referred to therein are always allowed. Under
the additional inducement rules referred to in paragraph

(i) it is paid or provided to or by the client;

5.4 such direct fees are only allowed to the extent they
are not clearly unreasonable, given the nature and scope

(ii)	fees which enable or are necessary for the provision
of investment services; or

30	An inducement is appropriate if: (a) the existence, nature and amount of the commission or, where
the amount cannot be ascertained, the method of calculating that amount, is clearly disclosed to the
client, in a manner that is comprehensive, accurate and understandable, prior to mediating or advising
in respect of the relevant service and (b) the payment of the commission is designed to enhance the
quality of the relevant service to the client and does not impair compliance with the duty to act in the
customer’s best interests.
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of the financial service provided.

Current developments
5.6	Currently, inducements are being subjected to even

2020
5.9	The general trend that may be deduced from the

greater scrutiny. In addition to the rules described above,

above-mentioned legislation is a movement towards

more stringent rules are in the pipeline.

a client-centered approach.32 Inducements will not be
allowed where they – according to the legislators – are

5.7	At a European level, the proposal for the amended

not in the client’s interest. This means, on the one hand,

Markets in Financial Instruments Directive (“MiFID

that intensive links between intermediaries/advisers and

II”) includes more stringent inducement provisions.

offerors of products must be eliminated and, on the

For instance, the latest proposal provides that an

other hand, that clients must receive full and effective (i.e.

independent investment adviser or a portfolio manager

comprehensible) disclosure of inducement arrangements

shall not accept and retain fees, commissions or any

(if not prohibited altogether).

monetary and non-monetary benefits paid or provided
by any third party or a person acting on behalf of a
third party in relation to the provision of the service to

5.10	By 2020, the trend towards a client-centered approach
may result in the following legislation:

clients. Minor non-monetary benefits that are capable of
enhancing the quality of service provided to a client and

(i)	A total ban in the Netherlands on third party

are of a scale and nature such that they could not be

inducements. The draft Amendment Decree 2014

judged to impair compliance with the investment firm’s

already provides for a total ban on third party

duty to act in the best interest of the client should be

inducements in respect of investment services. At

clearly disclosed and are excluded from this provision.

a European level, we believe it is unlikely that by

MiFID II also provides in this respect that Member

2020 there will be one harmonised European regime

States may, in exceptional cases, impose requirements

encompassing all provisions on inducements for all

on investment firms additional to those provisions set

types of financial products and services.

out in MiFID II. Such requirements must be objectively
justified and proportionate so as to address specific risks

(ii)	Additional national and/or European rules on the

to investor protection or to market integrity. MiFID II is

disclosure and calculation of inducements and

expected to enter into force in 2015.

possibly also on direct fees (fees paid by the client).
These rules will, by 2020, probably be extended

5.8	Contrary to what is often stated in public media, the
proposal for MiFID II does not contain a total ban on

to a broader range of financial institutions (such as
insurance intermediaries33).

third party inducements. However, the draft Amendment
Decree Financial Markets 2014 (Wijzigingsbesluit
Financiële Markten 2014, “Draft Amendment Decree
2014”) does provide for a total ban in the Netherlands
on third party inducements in respect of investment
services.31 This Decree is expected to enter into force on
1 January 2014.

31 http://www.internetconsultatie.nl/wijzigingsbesluitfm2014
32 See Letter of the Minister of Finance to the Dutch Parliament (ref FM/2011/7110 M), p. 2.
33	See Summary of responses to the consultation on the revision of the Insurance Mediation Directive
(Directive 2002/92/EC of the European Parliament and Council) dated 4 April 2011, p. 4.
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6

Cross-sectoral products
Current sectoral rules
6.1	Currently, both Dutch and European regulatory law are

6.5	In the Netherlands, precontractual disclosure in the form

mainly organised by sector. Investment institutions,

of a financial information leaflet (financiële bijsluiter) is

banks, insurance companies and investment firms are

already mandatory for complex products.37

each subject to their own separate set of rules.

2020
6.2	However, many products are hybrids, containing

6.6	Based on legislative developments such as the proposed

elements characteristic of more than one sector.

PRIPs Regulation and the fact that new cross-sectoral

Examples are (i) investment insurance products, (ii)

products will be introduced, we expect that by 2020

savings accounts on which the interest rate is linked to

there will be more rules specifically tailored to such

the performance of the financial markets, and (iii) bonds

products and these rules will be stricter than the current

linked to equity instruments.

sector-specific rules.

6.3	The BGfo already contains some rules applicable to

6.7	The new rules may even go so far as to prohibit the sale

“complex products”, such as (i) combined financial

of certain financial products to retail investors or require

products whose value is linked to the performance of

that such investors have first passed a test showing that

the financial markets, (ii) combined mortgage loans and

they have sufficient knowledge and understanding of

life insurance and (iii) combined savings accounts and

such products (a financial passport).

participation rights in open-end investment institutions.
Complex products are subject to specific disclosure,
inducement and other business conduct rules.

6.8	With respect to the financial passport, the Amendment
Decree 2013 already requires financial service providers
to test a client’s knowledge and experience regarding

Current developments

complex products and certain other financial products

6.4	The European Commission recently published a

with a high financial impact if the client does not wish to

proposal for a regulation on key information documents

receive advice. In the case of insufficient knowledge or

for packaged retail investor products (PRIPs). PRIPs

experience, the client must be warned. We expect that

cover a range of investment products that are marketed

in 2020 similar tests will have to be performed in respect

to retail investors and which are combined (“packaged”)

of other financial products and instruments and possibly

products. Examples of PRIPS are units in UCITS or

that the client will be precluded from purchasing the

nationally regulated funds, insurance-based investment

product if he or she does not meet the test.

34

35

products and structured term deposits.36
34	This obliges the provider to publish on its website a short document which contains, among other
things, information on the nature, main features, costs and risks of the investment product.
See Articles 6, 7, 8 and 9 of the Proposal for a Regulation of the European Parliament and of the
Council on key information documents for investment products (COM(2012/352/3, p. 20)
(“Proposal for KID Regulation”).
35	Cf. “Packaged Retail Investment Products”, Communication from the Commission to the European
Parliament and the Council (“PRIPs Communication”), COM(2009) 504 final, p. 3 and Article 4 (a)
Proposal for KID Regulation.
36 Proposal for KID Regulation, p. 3-4.
37 Article 66 Bgfo.
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7
Complexity of products
Current conduct rules
7.1	Products involving more complexity, such as turbos,

information requirements in relation to complex or
structured products. Another example is the proposal

exchange-traded funds (ETFs), index-trackers,

for MiFID II.38 While MiFID I focussed on pure investment

derivatives and other synthetic products, have received

products, MiFID II will extend the scope of application of

greater attention from regulatory authorities in the last

the information (and certain other) MiFID requirements

few years.

to structured deposits, e.g. deposits with an interest
rate that is derived from an index (e.g. AEX deposits). In

7.2	As set out above (see paragraph 6.3), various business

addition, MiFID II will extend (or “clarify”) the scope of

conduct requirements (information provision requirements

application of the MiFID information requirements: under

and know-your-customer rules) already apply to the

MiFID II these requirements will also apply to financial

offering of complex products to clients. However, there

instruments, including structured products, that are

is no general prohibition against offering products or

issued by a bank itself directly to the client.

services that are complex and no general limitation on
their level of complexity. Depending on the nature of the

7.5	The proposal for MiFID II also contains stricter

product or service, an appropriateness or suitability test

requirements for the offering of execution-only

must be performed prior to offering it to a client.

services if they are offered in combination with a
credit line. According to the European Commission,

Current developments:
Product Approval Process
7.3	One of the debates that has ensued from the financial

this combination of services creates a certain level of
complexity that makes it difficult for the client to assess
all the risks involved.

crisis is whether the introduction and marketing of retail
products should be better regulated. The rationale for

7.6	At a national level, the Dutch Minister of Finance has

such regulation is that when retail clients buy products

stated that the regulatory authorities should play a more

with a high level of complexity, they find it difficult to fully

important role in the development of new products.

comprehend and digest the information that is provided

This greater regulatory influence is intended to ensure

to them about such products and are consequently

not only that sufficient information is provided to clients,

hardly ever fully aware of all risks involved.

but also that financial institutions apply sound policies
when approving new products and consider all relevant

7.4	The proposed new European rules relating to PRIPs

aspects, including the duty of care.

(see paragraph 6.4 above) are relevant in this context.
These proposals are not, however, the only European
legislative initiatives providing for more detailed

7.7	The Amendment Decree 2013 contains an elaborate set
of rules in respect of the mandatory product approval
process. Since 1 January 2013 financial institutions

38	Proposal for a Directive of the European Parliament and of the Council on markets in financial
instruments repealing Directive 2004/39/EC of the European Parliament and of the Council (Recast),
COM(2011) 656 final 2011/0298 (COD) and Proposal for a Regulation on the European Parliament and
of the Council on markets in financial instruments and amending Regulation [EMIR] on OTC derivatives,
central counterparties and trade repositories, COM(2011) 652 final 2011/0296 (COD).
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have been required to have in place and apply
adequate procedures to ensure that the client’s interest
is central when developing a new product (klantbelang

centraal). They are also required to identify a relatively

AFM makes certain recommendations with respect to

specific target client group for their new products and

information that must be provided to clients of ETFs.

to tailor the product information to this group. All new
products will have to go through a testing phase, after

7.11	In addition to the above developments, pursuant to

which the product or product documentation must be

the Amendment Decree 2013, financial institutions

amended, if appropriate.

have to inform clients about financial products through
a Services Document (Dienstverleningsdocument).41

7.8	The new product approval rules will apply not only to

Legislative proposals have also been put forward

new products but also to existing products. Financial

introducing an obligatory Key Information Document

institutions are now required to periodically test existing

(KID).42 By requiring such documents to answer

products and assess whether they are still considered

questions like “What are the costs?” and “What are the

to be structured in the best interests of the target client

risks and what might I get back?” in a way that facilitates

group. If it appears that a financial product does not

the client’s understanding of the information being

adequately take into account the client’s interests, the

communicated, the intention is to maximise the effect of

product must be amended.

the proposed legislation.

7.9	Although financial institutions currently already apply
such procedures to a large extent, an important

2020
7.12	We expect that the involvement of regulatory authorities

change will be that the AFM will have regulatory

in the product approval process will continue to grow.

powers to supervise these procedures. It cannot be

This may even lead to a requirement that certain

excluded that the AFM will use these powers to instruct

products be approved by those authorities before being

financial institutions to amend the characteristics

offered to retail clients. This can be seen as a form of

of certain financial products or services. Under the

a licence requirement for those products, similar to the

proposal for MiFID II, regulatory authorities will have

approval requirement that applies in certain non-financial

the aforementioned powers as well as the power to

sectors, such as the pharmaceutical industry. However,

prohibit or restrict the marketing, distribution or sale of

we expect that by 2020 any such approval requirement

particular financial instruments or a type of activity. In

will apply only to products with a highly complex nature

exercising its new powers, we expect the AFM to focus

offered to retail investors, and not to simple products or

on complex products.

products offered only to professional investors.

39

7.10	Another example of the increased regulatory focus on

7.13	The new stricter and more detailed rules will likely result

complex products is the AFM report on ETFs (Exchange

in higher development and continuing costs for financial

Traded Funds or Index-trackers). According to the

products. We thus expect that banks may consider to

AFM, the reason for this report was the increase in the

stop offering certain financial. This will have an adverse

offering of ETFs and their development into more and

impact on product diversification and product prices.

40

more complex (synthetic) instruments. In its report, the

39	The EBA Guidelines on Internal Governance (GL44) for banks, issued by the European Banking
Authority, already impose the use of a product approval process.
40	For a summary see: http://www.afm.nl/nl/professionals/regelgeving/informatieverstrekking/
aandachtspunten-per-product/beleggingen/~/media/B7AAC3C425424EFAB6B9E2C3A6CAD6E1.ashx.
41 See Article 80e BGfo.
42 See Articles 6, 7, 8 and 9, Proposal for KID Regulation.
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8

Unregulated areas
Current situation
8.1	Various banking activities are currently not regulated

intermediation function of the shadow banking system is
not necessarily harmful as such, it may pose a systemic

under either Dutch or European legislation. Important

risk which – due to its opaqueness – is difficult to monitor

examples are (i) corporate lending, which is not subject

and control. The EC, ECB and FSB are therefore currently

to any business conduct rules and does not require

attempting to get a better overview of the shadow

a licence and (ii) other “shadow banking” activities. In

banking system and to examine the possibilities for

addition, mortgage lending is currently not regulated at

regulation and supervision. The Dutch Minister of Finance

European level and is regulated less extensively than

has written a letter stating his position on the EC’s

“ordinary” consumer credit at national level.

findings with respect to shadow banking.43 In this letter,
the Minister emphasises that any measures to be taken

8.2	Shadow banking can be described as unregulated credit

should be aimed at reducing the risks posed by shadow

intermediation offered by “shadow banks”. Shadow

banking whilst maintaining the benefits, and should

banks are typically entities having access to large

therefore primarily target the shadow banking activities

amounts of cash other than through deposit taking or

and entities that pose a systemic risk. Any proposed

central bank funding (such as hedge funds, pension

rules on shadow banking will probably focus more on the

funds, insurance companies and securitisation SPVs).

systemic risks than on business conduct rules.

Traditional banks are also considered to be part of the
shadow banking system in that they often participate in

8.5	In addition to the publication of the exploratory

shadow banking activities. The most common of these

documents referred to above, actual legislative steps

involve OTC derivatives, repos, securities lending and

have been taken as well. For instance, in March

securitisations.

2011 the EC adopted a proposal for a Directive on
Credit Agreements relating to Residential Property.

Current developments
8.3	In line with the general trend towards the expansion and

Furthermore, various other legislation with a direct or
indirect bearing on shadow banking has been adopted

intensification of regulation and supervision noted in

or is in the pipeline. Examples of such legislation are the

various other sections of this memorandum, we observe

AIFMD, the European Market Infrastructure Regulation

an increase in the attention being given to currently

(“EMIR”), the Capital Requirements Directives (“CRD”) II/

unregulated areas of the financial markets by the relevant

III/IV, Solvency II and MiFID II.

authorities at both national and European level.
8.6	At national level, the Amendment Decree 2013 contains
8.4	As regards shadow banking, this is shown by fairly

specific disclosure and transparency rules applicable

recent publications by, among others, the European

to mortgage lenders whose clients are consumers and

Commission (“EC”), the European Central Bank

pertaining to information on interest rates. Under these

(“ECB”) and the Financial Stability Board (“FSB”). The

rules, these rates must be published and updated on

tenor of these publications is that although the credit

the mortgage lender’s website. In respect of a fixed rate
mortgage, the lender must inform its client of the new

43

Kamerstukken TK 2011–2012, 22 112, nr. 1401.
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interest rate at least three months prior to the end of the

fixed interest rate period. Separate transparency and
disclosure rules are laid down for mortgages with floating
interest rates.

2020
8.7	We envisage that by 2020 many of the currently
unregulated areas will be regulated or be in the process
of being regulated. Legislation originating at European
level, such as the proposed Directive on Credit
Agreements relating to Residential Property, may well be
supplemented and expanded at national level.
8.8	Furthermore, the views of the EC, the ECB and DNB
on shadow banking will probably have matured by
2020, resulting in legislation or proposed legislation on
currently unregulated activities and entities. Based on
the discussion of shadow banking in recent publications,
we expect the new rules to focus on (i) the transparency
of the shadow banking system, (ii) prudential
requirements for shadow banks and (iii) the regulation
of securities lending and repo markets. The rules in the
latter category may include requirements in respect of
the collateral and a central clearing obligation for repos
and stock loans, similar to the obligations introduced for
OTC derivatives under EMIR.
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9

Individualisation
Current situation
9.1	As a result of continuing IT developments as well as

9.4	Under the MiFID II proposal submitted by the European
Commission, investment firms are required, when providing

client demand, products and services are becoming

investment advice, to indicate whether they will provide the

more and more individualised and internet-based. From

client with an ongoing assessment of the suitability of the

a regulatory law perspective, increasing individualisation

financial instruments recommended to that client.44

makes it likelier that the offeror of such products and
services will be regarded as providing investment advice.

9.5	MiFID II also makes explicit that information provided

This also has a bearing on the application of the know-

via the internet can constitute investment advice. The

your-customer rules and the ensuing client profiles. In its

realisation that customers may also receive advice over

Q&As on “Understanding the definition of advice under

the internet ties in with the continuing increase of IT

MiFID”, CESR states that providing a website which

possibilities and the demand for clients to be serviced on

clients can use to determine which products or services

an individualised basis.

are right for them can amount to giving investment
advice. As the IT possibilities and websites become

9.6	The trend towards a more individualised approach is

more sophisticated, it becomes increasingly likely that

also evident to some extent in product documentation

the information made available to clients in this way will

requirements. For instance, consumer loans must be

indeed constitute advice (in contrast to, for example, a

accompanied by a Standard European Consumer Credit

generic, non-client specific recommendation).

Information leaflet which is tailored to the credit offered
to that specific client.

9.2	In its policy of “focus on the client” (klantbelang centraal),
the AFM urges that the knowledge and skills of financial
advisers be improved so that they can provide clients

2020
9.7	We expect the shift from a “one-size-fits-all” to a more

with the ultimate investment solution. The adviser should

individualised approach to continue through 2020.

have a good understanding of the client’s income,

Legislative developments will continue to reflect this shift:

capital and risk appetite and should monitor the portfolio

new ways of providing more individualised products

continuously so that it remains suited to the client’s

and services will lead to new rules and regulations

changing situation.

necessitated by the changed approach.

Current Developments
9.3	The abovementioned trend towards a more

9.8	It will be interesting to see whether, as a result of the
above developments, the obligation to determine the

individualised approach is also reflected in recent

suitability of particular clients to purchase specific

legislative proposals.

financial instruments (the initial suitability test) will be
supplemented by a continuing obligation to subsequently
monitor the suitability of those clients. In February 2011,
the Minister of Finance stated that the performance of an

44	Article 24 (3) Proposal for a Directive of the European Parliament and of the Council on markets in
financial instruments repealing Directive 2004/39/EC of the European Parliament and of the Council
(recast) (COM(2011) 656 final, p. 85).
45 Letter of 22 February 2011, FM/2011/6301 M, p. 27.
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ongoing suitability test should not be required, but could
be offered as an additional service.45
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10

Attitude of regulatory authorities
Current situation
10.1	Until recently, the two Dutch regulatory authorities

its review used to be limited to determining whether the
product or service complied with the legal requirements,

(DNB and the AFM) applied different approaches in the

the AFM now tends to consider the economic merits of

exercise of their respective supervisory powers. Whilst

the product or service as well. This can result in the AFM

DNB, as a prudential regulator, tried to act mainly behind

taking regulatory action because it considers the product

the scenes, the AFM, as a business conduct supervisor,

or service undesirable from an economic point of view. In

was not afraid to step into the limelight.

a similar fashion, DNB is focusing more and more on the
business model of the institutions under its supervision.

10.2	After the onset of the financial crisis, DNB was criticised
for its “passive” approach towards financial institutions.

10.6	The AFM and DNB sometimes seem to be pushing their

Since then, it has attempted to be more pro-active and

powers to the limits, in particular where they feel that a

to act more publicly than in the past.

product (because of the way it is structured) or service
(because of the way it is provided to clients) is undesirable

10.3	The AFM, in turn, has started to take a more restrained

even though it is not completely clear that the product or

approach, sometimes choosing to refrain from

service infringes the regulatory rules. We have seen this,

imposing fines or other supervisory measures if it

for instance, in the AFM’s approach to gold investments

foresees that dialogue with the financial institution

and crowd funding. We also see that DNB uses the

(beïnvloedingscommunicatie) can lead to a desirable

legal anchors of the suitability test for policy makers and

outcome.46

the obligation to safeguard sound and proper business
operations, to cover acts or business conduct which is

Developments
10.4	We see that that the new approaches of DNB and the

not prohibited, but which DNB considers undesirable.
The regulatory authorities seem to have a new practice

AFM will continue to evolve. Although we are not sure

of creating ‘unofficial’ rules by publishing texts on their

whether the AFM will maintain its policy of imposing

websites. Subsequently they treat these texts as valid

fewer fines, we do think it will continue to enter into

and enforceable regulation by bringing them under the

extensive dialogues with the regulated institutions, for

scope of an open norm in the Wft.

example in respect of certain products or services. An
example of this is the agreement the AFM has entered

10.7	The AFM wishes to be able to use a catch-all provision

into with six Dutch banks on 14 February 2013 on a

that will apply when the specific provisions set out

voluntary ban on distribution fees.

in the Wft are not applicable. On 15 May 2013, the
proposal for the Amendment Act Financial Markets 2014

10.5	Another new development is that the AFM looks at financial

(Wijzigingswet Financiële Markten 2014, “Amendment

products and services not only from a legal perspective

Act 2014”) was published.47 The Amendment Act

but also from an economic one. In other words, whereas

2014 will likely enter into effect on 1 January 2014. The
Amendment Act 2014 provides for a statutory general

46	AFM Annual Report 2011, p. 47 (http://www.afm.nl/~/media/Files/Jaarverslag/2011/jv-2011.ashx) and
AFM Annual Report 2012 (http://www.afm.nl/~/media/Files/Jaarverslag/2012/jaarverslag-2012.ashx).
47 http://internetconsultatie.nl/wijzigingswetfm2014.
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duty of care for parties which provide financial services
(i.e. “financial services providers”).

10.8	The general duty of care shall apply in addition to the

the main basis of the regulatory supervision exercised

existing specific duty of care provisions which have

by the AFM and the DNB, we expect that the economic

been discussed above. Financial services providers are

aspects and the financial reality will continue to be a focus

entities which offer, act as an intermediary for or provide

of their attention as well. Regulatory authorities may try to

advice on financial products such as loans, savings

take action if they observe activities that do not conform to

products and insurance products.

their views of what constitutes proper business conduct,
regardless of restrictions on their legal powers. If the

10.9	The proposal introduces a new provision which contains

general duty of care will enter into force, the AFM will have a

the obligation for financial services providers to take

tool to penalize a certain product or conduct which it views

into account the justifiable interests of the consumer or

undesirable, but for which it did not have a prior specific

beneficiary in a prudent manner. For financial services

provision.

providers that provide advice, the proposed provision
further elaborates by stating that an adviser is required

10.12	As a separate note, it should be observed that if the

to act in accordance with the interests of the consumer

AFM and DNB indeed exceed their legal authority,

or beneficiary. According to the explanatory notes, no

this may not only undermine their legitimacy but also

periodic penalty payment or administrative fine can be

make it difficult or impossible for financial institutions to

imposed in case of violation of these general duties of

determine whether their products or services are allowed

care. The AFM may however deploy its other powers of

by studying the relevant rules. If this development is not

enforcement as set out in the Wft, including the power

halted by financial institutions successfully challenging

to give an instruction to follow a certain line of conduct.

such behaviour in court, the result could be even more

The explanatory notes state that a penalty payment or

discretion for the regulatory authorities and even greater

administrative fine may be imposed in case of non-

uncertainty for financial institutions.

compliance with the instruction.
10.13	We appreciate the hesitation of financial institutions to
10.10	The proposal for the general duty of care has met with

challenge their regulatory authorities in court. This can

criticism from both market parties and the Dutch Council

be strenuous for their on-going relationship. However,

of State (Raad van State, i.e. the institution that reviews

we think that this situation is unfavourable from a legal

proposals of Dutch acts). Amongst others, the Council

protection point of view. The Dutch regulatory authorities

of State has stated that it does not think a general

signal a financial issue in society, create rules on such

regulatory duty of care is necessary given the already

issue, supervise and enforce these self-created rules and

existing specific civil law duty of care. In addition, the

judge in first (and mostly only) instance on any objections

Council of State considers the scope of the general duty

against such rules. From a legal, rule of law, point of view

of care too broad: a financial services provider will in the

it is undesirable to have a regulatory authority that is

proposal have too much responsibility for the interests

involved in the entire legal cycle.

of the clients. In response, the Minister of Finance
indicated that it appreciates the concerns, but at the

10.14	With the introduction of the envisaged Single

same time has not made any fundamental changes to

Supervisory Mechanism (as part of the Banking Union),

the proposal.48

powers from DNB will transfer to the ECB. It is too early
to tell what the impact of this transfer will be on the

2020
10.11	We expect that this practice of over-extending supervisory
powers will increase. Whilst the legal regime will remain

discussion set out above. Having said that though, we
note that the duty of care supervision will in principle not
transfer to the ECB. As such the impact on the topic of
this report will likely be limited.

48

Letter to the King of the Netherlands dated 15 May 2013.
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11

European harmonisation
Current situation
11.1	Currently, most financial regulatory rules are the result

advise it on the future of European financial regulation
and supervision. In its report, the group expressed

of the implementation of European directives.49

concern that financial institutions operate across

Consequently, the national regulatory regimes of various

borders while supervision remains at the national level.

EU Member States are harmonised to a large extent.

This results in inconsistent supervision which is not

This is especially true for directives that provide for

coordinated between the various EU Member States.

maximum harmonisation.
11.5	The expert group concluded that in order to achieve
11.2	Directives must be implemented by the various Member

greater efficiency and coordination, consistent

States in their own national legislation. As each Member

regulation is required and legal and technical rules

State has its own legislative process and the national

must be developed to ensure effective mechanisms for

regulatory authorities each have their own style of

cooperation between national regulatory authorities.

supervision and their own interpretations, the regulatory
regimes of individual Member States may vary when it
comes to the details.

11.6	Since 2011, the EU has a system of financial supervisors
(“ESFS”), consisting of three European Supervisory
Authorities (“ESAs”): a European Banking Authority

11.3	In addition, Member States are, as a general rule, free

(“EBA”), a European Securities and Markets Authority

to regulate financial activities that are not regulated

(“ESMA”), and a European Insurance and Occupational

at European level. The Netherlands has done so, for

Pensions Authority (“EIOPA”).50

example, in relation to financial services providers
(financiëledienstverleners) and investment institutions

11.7	The aim is for the ESAs to create a European Single

(other than UCITS). We note, however, that in respect

Rulebook. They will do this by developing draft technical

of the latter the AIFMD will significantly overhaul the

standards, which will then be adopted by the EC as

Dutch regulatory regime for investment institutions

European law. The ESAs will also issue guidelines

upon implementation (in July 2013) and lead to a more

and recommendations with which national regulatory

harmonised approach.

authorities and firms must make every effort to comply.51
In addition, the ESAs will have several other supervisory

Current Developments
11.4	At European level, there is a trend towards even further

powers, such as the power to investigate whether a
national regulatory authority is failing to apply European

harmonisation. In October 2008, the EC instructed a

law and the power to impose temporary bans on certain

high-level expert group (the “de Larosière group”) to

financial activities, such as the recent short selling bans.

49	Such as CRD, MiFID, the Payment Services Directive, the Consumer Credit Directive, Solvency II,
the Prospectus Directive, the Transparency Directive, the UCITS Directives, etc.
50	Directive 2010/78/EU of the European Parliament and of the Council, amending Directives 98/26/
EC, 2002/87/EC, 2003/6/EC, 2003/41/EC, 2003/71/EC, 2004/39/EC, 2004/109/EC, 2005/60/EC,
2006/48/EC, 2006/49/EC and 2009/65/EC in respect of the powers of the European Supervisory
Authority (European Banking Authority), the European Supervisory Authority (European Insurance and
Occupational Pensions Authority) and the European Supervisory Authority (European Securities and
Markets Authority).
51 http://www.fsa.gov.uk/about/what/international/european/esas.
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11.8	The EC has proposed and enacted several Regulations
as part of the creation of a European Single Rulebook.
Regulations have direct effect in the legislation of EU
Member States and thus do not require implementation.
As a result, the proposed Regulations will ensure full

harmonisation of regulatory rules. One such Regulation

to the Euro crisis. Dutch legislators have in recent years

is EMIR , which seeks to increase stability within the

added national rules which apply above and beyond the

over-the-counter (“OTC”) derivatives markets.

European rules.

52

11.9	The EC’s most important proposal is probably the

11.13	A few examples of recently introduced and typically

implementation of the Basel III Accord through the

Dutch national rules are the banker’s oath, the mortgage

amendment of the CRD (which, as amended, is referred

lending rules and the product approval process rules

to as CRD IV). CRD IV will bring about a far-reaching

recently introduced by the Amendment Decree 2013.

harmonisation of the European supervisory framework,

The Dutch Minister of Finance has also indicated that he

as the technical rules will be included in a Regulation. In

will aim for a total ban on inducements, irrespective of

addition, CRD IV mandates the EBA to draw up a large

the European legislation on that question.

53

number of technical standards which will be applied
directly by the regulatory authorities.

2020
11.14	We expect that in 2020 the prudential supervision of

11.10	With regard to investment firms, the EC has proposed

large cross-border institutions will be based mainly on

that certain elements of MiFID II be contained in a new

a harmonised Single Rulebook and be conducted by a

Regulation (“MiFIR”). MiFID II and MiFIR will introduce

European regulatory authority.

54

many provisions pursuant to which the EC and ESMA
can lay down more detailed requirements governing the

11.15	We also expect that additional business conduct rules

organisation and business conduct of investment firms

will be adopted at European level. Nevertheless, national

and how regulated markets operate.

rules will continue to apply above and beyond the
European rules.

11.11	In addition to harmonised legislation, the European
Union also aims to achieve harmonised financial

11.16	We believe that Dutch legislators and regulatory

supervision. The EC has announced its political vision

authorities will continue to find areas that are still

for a banking union. This union will build on major recent

unregulated at a European level and will regulate those

steps to strengthen the regulation of the banking sector.

areas.

The EC has published key proposals to introduce more
integrated and direct banking supervision at a European
level, a common deposit guarantee and resolution
funds. The outlines of the banking union are still under
considerable discussion between the various Member
States.
11.12	Although the trend in the European Union is towards
further harmonisation, that goal is currently not very
popular in the Netherlands, for political reasons and due

52 COM(2010) 484.
53 Directive 2006/48 EC and Directive 2006/49 EC.
54	Commission Proposal 2011/0298 (COD)/ COM (2011) 656 and Commission Proposal 2011/0296
(COD)/COM(2011) 652.

41 2020: Banks’ Duty of Care

Contact details
Key Contacts Banks’ Duty of Care Regulatory Law
Key Contacts Authors

Larissa Silverentand

Bart Bierman

Financial Services, Derivatives & Regulatory

Financial Services, Derivatives & Regulatory

T: +31 20 71 71 716, M: +31 65 39 59 361

T: +31 20 71 71 870, M: +31 6 20 21 04 30

E: larissa.silverentand@nautadutilh.com

E: bart.bierman@nautadutilh.com

Other Key Contacts

Pim Rank

Rosemarijn Labeur

Financial Services, Derivatives & Regulatory

Financial Services, Derivatives & Regulatory

T: +31 20 71 71 864, M: +31 65 18 39 213

T: +31 20 71 71 453, M: +31 62 02 10 671

E: pim.rank@nautadutilh.com

E: rosemarijn.labeur@nautadutilh.com

Frans van der Eerden

Pim Heemskerk

Financial Services, Derivatives & Regulatory

Financial Services, Derivatives & Regulatory

T: +31 20 71 71 697, M: +31 65 18 69 712

T: +31 20 71 71 576, M: +31 62 02 10 448

E: frans.vandereerden@nautadutilh.com

E: pim.heemskerk@nautadutilh.com

2020: Banks’ Duty of Care 42

Key Contacts Banks’ Duty of Care Financial Litigation

Daan Lunsingh Scheurleer

Stijn Franken

Financial Litigation

Financial Litigation

T: +31 20 71 71 877, M: +31 65 11 34 054

T: +31 20 71 71 867, M: +31 62 02 10 461

E: daan.lunsingh@nautadutilh.com

E: stijn.franken@nautadutilh.com

Frank van der Leeuw

Sjoerd Meijer

Financial Litigation

Financial Litigation

T: +31 20 71 71 732, M: +31 62 02 10 503

T: +31 20 71 71 469, M: +31 65 16 23 024

E: frank.vanderleeuw@nautadutilh.com

E: sjoerd.meijer@nautadutilh.com

Allart Haasjes
Financial Litigation
T: +31 20 71 71 827, M: +31 62 02 10 513
E: allart.haasjes@nautadutilh.com

43 2020: Banks’ Duty of Care

Disclaimer

This publication contains general information on current and upcoming legal and market issues and trends.
It is not intended to be comprehensive or to provide legal, tax or commercial advice.
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