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INTRODUCTION
Currently, there is a dynamic and ongoing 
improvement in life expectancies that is not 
accounted for in pension systems designed 
to provide financial security in retirement.2  

All over Europe, there are currently employ-
ment-based (2nd pillar) pension funds and 
first pillar pay-as-you-go (PAYG) state pen-
sions systems that are facing huge funding 
deficits as a result of that.3 Recently both 
the EU4 parliament and the EU Council took 
their stance on the introduction of an Eu-
ropean legal framework for Pan-European 
Personal Pensions (“PEPP”) an “European 
401(k) account” that may prospectively be 
provided by, amongst others, banks, fund 
managers, and insurance companies.5 The 
introduction of the PEPP could potentially be 
a solution to mitigate the growing challenge 
of this so-called “pension gap”, i.e. the gap 
in savings most people have to ensure they 
have a good standard of living in retirement.6 
Over the next months the EU parliament and 
EU Council will be exchanging on how to 
combine their perspectives in view of a final 
vote for the introduction of a Pan-European 
Pension Product Regulation (“PEPPR”) 7. 
In anticipating a final vote, this contribu-
tion discusses the huge opportunity that the 
introduction of a PEPPR offers to the Lux-
embourg fund industry.8 For that purpose, 
this contribution first provides an overview 
of the PEPP as a “wrapper (Fund) product”. 
This article then discusses the PEPP (prod-
uct) passport and the PEPPR governance 

provisions (intermediary, product and sales 
regulation) applicable to PEPP providers, 
distributors and depositaries.9 It continues 
by discussing the opportunities for the Lux-
embourg fund industry and then concludes.

1. THE PEPP AS A “WRAPPER 
(FUND) PRODUCT”
PEPPs are (eligible) third-pillar retirement 
products that intercede between PEPP sav-
ers and the “markets” through a process of 
packaging or wrapping together investment, 
insurance, and saving products or a combi-
nation thereof to create different exposures, 
provide different product features, or achieve 
different cost structures. Such “packaging” 
or “wrapping” of investment, insurance and 
saving products in a “PEPP” allows PEPP 
savers to (1) make easier investment de-
cisions, (2) (indirectly) invest in products 
that would otherwise be inaccessible or im-
practical and (3) to make easy comparisons 
between different PEPPs.

The PEPPR defines a  “PEPP” as:

 “a long-term savings personal pension 
product, which is provided under an 
agreed PEPP scheme by a regulated 
financial undertaking authorized under 
Union law and eligible according to Ar-
ticle 5(1) [PEPPR] to manage collective 
or individual investments or savings, and 
subscribed to voluntarily by an individ-
ual PEPP saver, or by an independent 
PEPP savers association on behalf of 

its members in view of retirement, with 
no or strictly limited redeemability.”10 
(underline added by the author)

Furthermore, a Personal Pension Product 
(“PPP”) is defined as a product which:11

- is based on a contract between an indi-
vidual (PEPP) saver (any natural person) 
and an entity on a voluntary and comple-
mentary basis; and

- provides for long-term capital accumu-
lation with the explicit objective of pro-
viding income on retirement.

PEPPs are thus under the PEPPR (1) eligible 
third-pillar retirement products (that under 
the PEPPR qualify as “PEPP schemes” and/
or “PPPs”) that are wrapped by sharing (2) 
general “PEPP” features and (3) comply 
with PEPP product regulation that consists 
of “standard” and “flexible elements”. These 
three elements of the PEPP definition will 
now be discussed.

a. Eligible Third-Pillar Retirement 
Products
Given the limited investment choices that a 
PEPP provider should provide for a PEPP, 
all PEPP investment choices involve invest-
ment vehicles allowed under the PEPPR 
under which PEPP savers are not allowed 
to make an individual selection of assets. 
These are under the sectoral restrictions of 
the scope of authorization of PEPP providers 
under the PEPPR: UCITS12,  AIFs13, IORPs14 
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resembling investment funds, such as SEP-
CAVs15, unit-linked insurances and voluntary 
pension funds under national law. The latter 
are undertakings having a “retirement objec-
tive” under national law that are explicitly 
exempted under the AIFMD16 due to their 
“pension nature” and often have manage-
ment companies and depositaries that are 
regulated under national regulation equiv-
alent to the UCITSD I-III standards.

b. Common Features
Only eligible third-pillar retirement prod-
ucts that are “wrapped” by sharing various 
“common features” are eligible for a PEPP 
under the PEPPR. 

(i) Individual Membership/Accounts

A PEPP must be based upon a contract be-
tween an individual PEPP saver (any natural 
person) and an entity, i.e. “authorized PEPP 
provider” or distributor, on a voluntary and 
complementary basis (third-pillar nature). 
PEPP providers are required to hold a per-
sonal pension account in the name of a PEPP 
saver or beneficiary that is used for the exe-
cution of transactions that allows PEPP sav-
ers to contribute periodically sums towards 
retirement and PEPP beneficiaries to receive 
retirement benefits.

(ii) Funded

PEPPs are “funded” and financed by con-
tributions paid by individuals and/or third 
parties, such as employers, on behalf of in-
dividuals.  

(iii) Explicit Retirement Objective

Another feature that eligible third-pillar re-
tirement products need to fulfil to qualify as 
a “PPP” under the PEPPR is that the prod-
uct needs to provide for long-term capital 
accumulation with the explicit objective of 
providing income on retirement. 

(iv) Limitation of Withdrawals

Early withdrawal by PEPP savers of accu-
mulated capital under the PEPP is limited 
so as to ensure that accumulated capital is 
only paid out upon retirement or, for PEPPs 
for which the “biometric risk” option has 
been exercised, on the occurrence of a bi-
ometric risk. PEPP savers are thus obliged 
to invest with an explicit retirement objective 
and may, until retirement, only transfer their 
account balance from one PEPP provider to 
another, but not outside the “PEPP system”.

(v) Authorized PEPP Provider

PEPP providers authorized under EEA law17 
and equivalent national entities eligible ac-

cording to the PEPPR to manage collective 
or individual investment or savings are the 
only financial undertakings that may apply 
for the authorization of a PEPP.

(vi) The PEPP Tax Recommendation

The PEPPR is accompanied by a PEPP 
tax recommendation.18 PEPPs may satis-
fy requisites for special tax treatment in 
Member States similarly to other existing 
products designed to provide income after 
retirement.19 

c. Product Regulation
PEPP providers must invest in accordance 
with the in European insurance and pension 
law well-established “prudent person” rule. 
PEPPs are thus not subject to strict quanti-
tative investment restrictions, such as under 
the UCITSD. Nevertheless, PEPPs have to 
comply with “standard” or “mandatory” 
features and may use certain “flexible” or 
“optional” elements.

(i) Standardized or “Mandatory” Features

PEPP providers should provide PEPP savers 
with a limited number  of investment options 
to help PEPP savers in their choice. To that 
end, PEPP providers and distributors have to 
offer a “Basic PEPP” and may offer “alter-
native investment options” bearing in mind 
that all investment choices involve product 
types in which PEPP holders are not allowed 
to make an individual selection of assets. 

Both types of investment options have to 
be designed by PEPP providers on the basis 
of proven “risk-mitigation techniques” that 
shall ensure that the investment strategy 
pursued under the PEPP investment op-
tions offer a stable and adequate individual 
future retirement income for PEPP savers. 
The permitted “risk-mitigation techniques”, 
include life-cycling, capital guarantees, or a 
combination thereof, and may be comple-
mented by appropriate financial guarantees 
to protect against investment losses.20 The 
European Commission is required to adopt 
regulatory technical standards as to specify 
the details of the provisions for the risk-mit-
igation techniques.

The “Basic PEPP” is designed to be a 
simple, safe and cost effective “default in-
vestment option” under the PEPP that can 
be easily marketed in each Member State, 
including through digital channels.21 The 
“Basic PEPP” allows PEPP savers to re-
coup the contributed capital and its overall 
costs and fees shall not exceed 1% of the 
accumulated capital per annum. The “cost-
cap” and restriction to the use of risk-mit-
igation techniques that allow the PEPP 
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saver to recoup the contributed capital are 
not applicable to “alternative investment 
options”.

(ii) Flexible or “Optional” Features

PEPP providers may complement a PEPP 
with financial guarantees to protect against 
investment losses. In addition, PEPP provid-
ers may offer PEPPs with a supplementary 
option ensuring the coverage of the risk of 
biometric risks, i.e. risks linked to longevi-
ty, disability and death, provided that either 
they are allowed under sectoral legislation 
to offer such an option or they enter into a 
contract with an insurance undertaking under 
Solvency II.

2. THE PEPP (PRODUCT) 
PASSPORT UNDER THE 
PEPPR
PEPPs that are authorized by EIOPA in ac-
cordance with the PEPPR and supervised by 
the PEPP provider’s “home Member State” 
benefit from a “product passport” under 
which they may be marketed throughout the 
EEA without any additional conditions to be 
imposed by “host Member States”.

3. PEPP – GOVERNANCE: 
INTERMEDIARY, PRODUCT 
& SALES REGULATION
PEPP providers willing to make use of the 
PEPP (product) passport and their distrib-
utors and depositaries will need to comply 
with certain PEPPR governance provisions 
that consists of intermediary, product and 
sales regulation.

a. Intermediary Regulation
The PEPPR differentiates between require-
ments targeting the manufacturing of PEPPs 
by PEPP providers and the distribution of 
PEPPs by PEPP providers and distributors. 
For that purpose, the PEPPR focuses on reg-
ulating the PEPP provider and distributor as 
“intermediaries”. Apart from this, the PEPPR 
also regulates depositaries.

(i) PEPP Provider

Only regulated financial undertakings au-
thorized under EEA law to manage collec-
tive or individual investments or savings 
and eligible under the PEPPR may act as 
a PEPP provider, i.e. “manufacture”22 and 
“distribute”23 PEPPs. The PEPPR allows the 
following financial undertakings to act as 
PEPP providers:24

- credit institutions authorized under CRD 
IV25;

- insurance undertakings engaged in direct 
life insurance under Solvency II26;

- IORPs that cannot cover biometric risks 
themselves and do not guarantee an in-
vestment performance or a certain level 
of retirement benefits authorized/regis-
tered under IORPD II27; 

- Investment firms authorized under Mi-
FID II28 and engaged in portfolio man-
agement or investment advice; 

- UCITS management companies author-
ized under the UCITSD29; 

- AIFMs authorized under the AIFMD; 
and

- Other entities registered or authorized 
under national law to provide PPPs that 
are deemed, after an assessment by EI-
OPA, to be subject to a sufficient degree 
of (financial) regulation.

The rationale for allowing EEA financial in-
termediaries and equivalent eligible national 
“other entities” to act as PEPP providers un-
der EEA sectoral legislation and the PEPPR 
as “patch-up legislation” is that it keeps the 
regulatory burden for PEPP providers to a 
minimum.

 
The approach to allow PEPP pro-

viders to be offering PEPPs on the basis of 
current EEA sectoral legislation is justified 
as financial intermediaries regulated on the 
EEA level show remarkable cross-sectoral 
consistencies in the way how they are regu-
lated.

 
This is, in particular, to be seen in the 

common authorization and organizational 
requirements to be observed throughout, for 
example, Solvency II, CRD IV, IORPD II, the 
AIFMD and the UCITSD. PEPP providers 
may thus make use of their sectoral European 
(intermediary) passport to “manufacture” and 
“distribute” PEPPs provided that they comply 
with, amongst others, the mandatory PEPPR 
“product” and “distribution” rules.

For the provision of a PEPP, PEPP providers 
may only offer those PEPPs that contain an 
underlying eligible third-pillar retirement 
product for which they are authorized un-
der EEA sectoral legislation.

 
Consequently, 

the authorization of a PEPP provider limits 
the range of PEPPs that may be offered to 
PEPP savers in the accumulation phase, as 
well as, the payout solution in the decumu-
lation phase. The intermediary regulation 
to which a PEPP provider is subject to and 
the relevant eligible third-pillar retirement 
product (PEPP product regulation) are thus 
communicating vessels. 

(ii) The PEPPR Distribution Regime: PEPP 
Providers & Distributors

The “PEPPR distribution regime” depends 
upon the type of PEPP provider and distrib-

utor involved. It consists, at the one hand, of 
sectoral rules applicable to the PEPP provid-
er and distributor involved and, at the other 
hand, of “lex specialis” PEPP distribution 
provisions that ensure a level playing field 
between PEPP providers and distributors. 

For the purpose of the PEPPR distribution 
regime, a distinction must be made between 
PEPP providers and PEPP distributors. PEPP 
providers are financial undertakings that are 
under the PEPPR authorized to manufacture 
and distribute PEPPs, whereas “distributors” 
are defined as financial undertakings author-
ized to distribute PEPPs not manufactured by 
it. In this regard, PEPP providers are limited 
to the entities as discussed above. On the 
contrary, the PEPPR only allows insurance 
intermediaries registered under the IDD30 
and investment firms authorized under Mi-
FID II to act as a “distributor”. The PEPPR 
“lex specialis” distribution regime applies, in 
addition to, the sectoral legislation applicable 
to distribution activities applicable to PEPP 
providers and distributors.
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The “lex specialis” PEPP distribution pro-
visions to which all PEPP providers and 
distributors are subject to relate to:31

- the general duty of loyalty/care related 
to PEPP distribution activities;

- the “MiFID II-alike” inducements re-
gime; and

- the “MiFID II-alike” product governance 
regime.

 The “lex specialis” PEPP distribution 
regime is a first step towards the develop-
ment of a coherent cross-sectoral piece of 
distribution legislation related to insurance 
and investment (non-insurance) products. 
The PEPPR distribution regime extends the 
abovementioned stricter standards based 
upon MiFID II to all PEPP providers and 
distributors as they are perceived by PEPP 
savers to be substitutes. The PEPPR distri-
bution regime thus offers a level playing 
field while it also takes into account sec-
toral-specific needs related to insurance- and 
investment-based PEPPs.

(iii) Depositary

The PEPPR depositary regime consists of a 
“sectoral-based” and a PEPP “lex specialis” 
regime that is based upon the depositary reg-
ulation under IORPD II.32 The type of PEPP 
provider and the agreed “PEPP scheme”, i.e. 
eligible third-pillar retirement product un-
der which a PEPP is provided, determines 
whether a depositary needs to be appointed 
under the “sectoral-based” or the PEPP “lex 
specialis regime”.

Under the PEPPR, PEPP providers that are 
IORPs or investment firms authorized for 
portfolio management or investment advice 
may “appoint one or more depositaries for 
the safekeeping of assets and oversight du-
ties”.

All other PEPP providers are under the PEP-
PR only required to appoint a depositary if 
this is required under the sectoral legislation 
that is applicable to them.  The sectoral ap-
proach thus applies to the following PEPP 
providers:33

- credit institutions authorized under CRD 
IV;

- insurance undertakings authorized under 
Solvency II that are engaged in direct life   
insurances;

- UCITS investment companies/manage-
ment companies authorized under the 
UCITSD;  

- AIFMs authorized under the AIFMD; 
and

- “other equivalent entities”, e.g. voluntary 
pension funds under national law that are 
deemed to be equivalent by EIOPA.

The scope of the PEPP “sectoral-based” de-
positary regime also depends upon the type 
of “PEPP scheme” (qualifying as “PPP” or 
not) used for a particular PEPP. All PEPPs 
directly or indirectly invest through the in-
vestment options offered in AIFs, UCITS, 
investment fund-like IORPs and volun-
tary pension funds as “PEPP scheme”. For 
AIFs and UCITS, a depositary is required 
under the AIFMD and UCITSD, whereas 
for IORPs the PEPP “lex specialis regime” 
applies and voluntary pension funds may be 
subject to a depositary requirement under 
national law. 

b. Sales Regulation/Disclosure
The PEPPR focusses on a disclosure regime 
that accommodates the needs of PEPP sav-
ers throughout the life cycle of a PEPP and 
includes pre-contractual information accom-
panied by investment advice, information 
in the ongoing or accumulation phase and 
pre-retirement information that has to be 
provided in the payout phase. 

(i) Pre-contractual Information

Pre-contractual information should enable 
PEPP savers to decide whether to invest in 
a particular PEPP and also to decide on one 
investment option over the other offered by 
a PEPP provider under a particular PEPP. 
Pre-contractual information must help PEPP 
savers in understanding the features of in-
dividual PEPPs and to compare PEPPs. For 
this reason, PEPP providers and distributors 
are required to provide a PEPP Key Infor-
mation Document (“KID”) for all PEPPs, 
whereas additional pre-contractual informa-
tion related to distribution has to be provided 
to (potential) PEPP savers.

The PEPPR contains an adjusted PEPP 
KID requirement for PEPPs.34 The reason 
for this is that PEPPs currently fall outside 
the scope of the PRIIPR35 and whether they 
will be included in the scope is subject to 
review in December 2018. The PEPP KID 
requirements are built upon those under the 
PRIIPR and include specific provisions as to 
accommodate the PEPP KID to the needs of 
PEPP savers. This approach is reflected in 
the additional information that the PEPPR re-
quires to be provided on top of those required 
under the PRIIPR. The section titled “What 
is this product” shall include information, for 
example, on the switching between provid-
ers, the portability service, the retirement age 
and the holding period. In addition, the PEPP 
KID shall contain references to any reports 

on the solvency and financial condition of the 
PEPP provider, the past performance of the 
PEPP scheme and the costs borne by PEPP 
savers/beneficiaries.

The PEPPR requires PEPP providers and 
distributors to provide PEPP savers in good 
time before the conclusion of a PEPP-related 
contract with additional information related 
to distribution, in addition to, the PEPP KID. 
Disclosure of information has to be provided 
to PEPP savers related to distribution as a 
“conflicts of interest management tool”. This 
concept introduced by the IDD embeds the 
requirement for PEPP providers and above-
mentioned distributors to take appropriate 
steps:

- to identify any conflicts of interest be-
tween themselves and PEPP savers;

- to maintain and/or operate administrative 
arrangements meant to prevent conflicts 
of interest; and 

- to disclose the nature or source of any 
such conflicts before the conclusion of 
a PEPP contract. 

These rules are intended to enforce the trans-
parency of remuneration in response to the 
risk of a less-than-favourable treatment of 
PEPP savers’ interests in this area.36 

Remuneration alone is, however, not the only 
source of conflicts of interest identified under 
the PEPPR. The PEPPR also includes the 
requirement introduced under the IDD for 
the transparency of other types of “inter-dis-
tributor relations”, such as capital or person-
al ties. PEPP providers and distributors are 
thus required to give notice of any direct or 
indirect links to a PEPP provider or parent 
undertaking thereof (of 10% of more) and 
disclose any exclusive distribution agree-
ments with PEPP providers. 

Finally, PEPP providers and distributors are 
required to provide PEPP savers, in good 
time before the conclusion of a PEPP-re-
lated contract, with additional information 
related to the distribution of PEPPs and all 
related costs and charges of the distribution 
of the PEPP. 

(ii) Advice for PEPP Savers:

Prior to entering into a PEPP-related con-
tract, PEPP providers and distributors should 
give PEPP savers all the necessary informa-
tion to make an informed choice through the 
provision of advice assessing their saving 
demands and needs (“the demands and needs 
test”).37 In the case of a “Basic PEPP”, a 
PEPP saver shall be informed about the 
applicable investment option. In addition, 
advice given should take into account the 
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PEPP saver’s financial situation, investment 
objectives and also his or her knowledge and 
experience with investing (“the suitability 
test”). PEPP providers and distributors shall 
also comply with MiFID II-alike “independ-
ent advice requirements”. 

(iii) Ongoing or Accumulation Phase

The objective of information during the 
accumulation phase is to inform the PEPP 
saver of the current status of the PEPP invest-
ments in retirement that takes into account 
costs, projected performance in the future 
and whether product features have changed.

Although a PEPP KID also contains relevant 
information for the accumulation phase, a 
Pensions Benefit Statement (“PBS”) mod-
elled after IORPD II as additional appro-
priate annual information has to be given 
to PEPP savers.38 This annual statement, 
amongst others, contains information re-
lated to risks and returns, costs, investment 
choices and decumulation.

(iv) Pre-retirement information and Payout 
Phase

Disclosure requirements in the pre-retire-
ment phase differ substantially from the 
requirements in the pre-contractual and ac-
cumulation stages. Essentially, PEPP savers 
would need to be informed about the start 
of the decumulation phase and what payout 
options can be chosen in both phases.39

c. Position PEPP Savers
The PEPPR legislative framework is char-
acterized by an overarching “retirement ob-
jective” in which PEPP savers fully or partly 
bear investment risks. The retirement objec-
tive prevents PEPP savers from exiting all 
PEPP investments. The objective of saving 
until retirement requires PEPP savers to re-
main invested in a PEPP either offered by 
their “initial” PEPP provider or switch to 
another one. The exit rights of PEPP savers 
are thus limited to switching PEPP providers 
and the transfer of funds within the “PEPP 
system”.

4. OPPORTUNITIES FOR 
THE LUXEMBOURG FUND 
INDUSTRY
The PEPP offers a huge opportunity for 
the Luxembourg investment fund indus-
try. All PEPPs have mandatory investment 
options and the costs for the “Basic PEPP” 
are capped to 1%. From a cost perspective, 
only AIFs, UCITS and unit-linked insurances 
will be commercially viable eligible retire-
ment products under the PEPPR. Although 

the PEPPR focusses on the so-called third 
pillar of retirement provision, it will allow 
Member States to unilaterally extend the 
PEPP to their second-pillar.40 Such a devel-
opment could imply that Luxembourg would 
not only be Europe’s largest investment fund 
domicile, but could also become Europe’s 
“pension hub”.

5. CONCLUSION
The PEPPR may unleash a true revolution in 
Europe. Currently, many Member States do 
have regulations in place that warrant com-
pulsory memberships of pension schemes. 
This leaves the pension assets of migrant 
workers with pension money being scattered 
all over Europe and many self-employed 
persons without any pension at all. Luxem-
bourg as Europe’s “PEPP hub” could help to 
overcome this problem by providing pension 
solutions on an EEA-wide basis.
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